[image: image256.png]08y
% Oy B¢l

Department
of Health



[image: image257.png]Department
for Education




	Consultation Response Form
Consultation closing date: 9 December 2013
Your comments must reach us by that date

	Consultation on Draft 0-25 Special Educational Needs (SEN) Code of Practice, Draft Regulations and Transitional Arrangements


If you would prefer to respond online to this consultation please use the following link: https://www.education.gov.uk/consultations
Information provided in response to this consultation, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes, primarily the Freedom of Information Act 2000 and the Data Protection Act 1998.

If you want all, or any part, of your response to be treated as confidential, please explain why you consider it to be confidential.

If a request for disclosure of the information you have provided is received, your explanation about why you consider it to be confidential will be taken into account, but no assurance can be given that confidentiality can be maintained. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data (name and address and any other identifying material) in accordance with the Data Protection Act 1998, and in the majority of circumstances, this will mean that your personal data will not be disclosed to third parties.
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	Please tick if you want us to keep your response confidential.
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Reason for confidentiality: 
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	Name: Andrea Lewis
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Please tick if you are responding on behalf of your organisation.


	· 
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Name of Organisation (if applicable): Disability Rights UK
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Address: 

12 City Forum
250 City Road
London
EC1V 8AF



If your enquiry is related to the DfE e-consultation website or the consultation process in general, you can contact the Ministerial and Public Communications Division by e-mail: consultation.unit@education.gsi.gov.uk by telephone: 0370 000 2288 or via the Department's 'Contact Us' page.

Please mark ONE box which best describes you as a respondent
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	Parent/Carer
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	Child
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	Young Person (16+)
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	School Headteacher/Teacher
	[image: image11.png]




	Further Education Principal/Teacher
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	Special Educational Needs Co-ordinator (SENCO)
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	Governor
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	Local Authority
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	Parent Partnership
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	Educational Psychologist
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	Voluntary Organisation
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	Professional Association/Union
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	Health Commissioner
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	Health Professional
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	Health Provider
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	Early Years Provider
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	Social Care Professional
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	Training/Apprenticeship Provider
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	Other
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	Please Specify:

Disability Rights UK is led, run and controlled by disabled people. We have particular expertise in the area of supporting young people with learning difficulties and disabilities into post 16 education and training. This includes providing the only dedicated pan-disability disabled students’ helpline covering all aspects of post-sixteen education and training.  This gives us a distinct perspective on this legislation based on the experience of disabled learners 14-25.  
Additionally we have asked disabled people for their views on this topic through an on-line questionnaire and this response reflects the views of Post-16 providers expressed in recent workshops on the Draft Code. Some reference to these and the messages we hear through our Helpline are included in our answers below.
Our responses focus on the needs of young people age 14 and up to 25, from the Transition phase of school education, preparing for informed choices on post-school options through to their progression to college, university, apprenticeship, work and independent living.



	


This response form covers questions on the draft Special Educational Needs Code of Practice, regulations and transitional arrangements. To enable you to identify which questions you wish to answer they have been split as follows:

Questions 1 – 27 cover the draft code of practice
Questions 28 – 42 cover the draft regulations
Questions 43 – 52 cover the transitional arrangements.

DRAFT SPECIAL EDUCATIONAL NEEDS CODE OF PRACTICE
General
1 Is it clear from the structure of the draft Code of Practice where you can find the information you need?
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	Yes
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	No
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	Not Sure
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	Comments:
The code of practice is confused in its structure and appears to both repeat itself and also divide issues up. For example, to identify duties around transition (Year 9 to leaving school) various parts of the code need to be considered. For this reason we have found it hard to make our comments within the structure for responding you have provided. We have put comments in the ‘other comments’ box on a number of key issues and have tried to cross reference between your questions 
We note the new code is longer than both the previous LDA Guidance and SEN code of practice taken together. 
It would help to:

· Structure the code more clearly around the pathway of the young person – but based on educational phases rather than ages. This would more clearly recognise that some disabled young people may take longer to achieve an educational outcome.
For example: Early Years, Primary, Secondary, Transition preparation (14 to leaving school), Post-16 sector 

· For each phase it might be helpful to spell out exactly the rights, duties and responsibilities for all involved in that phase to enable learners to quickly understand what they can expect and providers to know what is expected of them. 
For example: local authorities, adult social care, health services, Parent Partnerships, schools, colleges, young people (up to statutory school leaving age) and young adults (18+).
· In each phase to include a section for young people who have recognised support needs but do not qualify for an EHCP. Post-16 providers, careers advisers, health services, mediators, parents and young people all need to know what services are available and their rights. (Also see Q 4.)
· Spell out clearly the main points of the system at the beginning together with all the core principles in brief format.
It is impractical to think that any professional working with young people will read the entire Code. The structure must ensure that all readers, including young people, can easily find the sections that apply to them.

· Number each paragraph, as the existing Code is. Currently it is difficult to cite a specific duty or good practice and this is one reason the draft Code is difficult to navigate. 
· Cross-reference more comprehensively to existing legislation and duties.

For example the Equality Act, Statutory Guidance to schools and colleges on careers guidance, Safeguarding, the Mental Capacity Act.

		

	


2 Is the guidance clearly written and easy to understand?
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	Yes
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	No
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	Not Sure
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	Comments:

Taken together with the structural points made above, it is hard to understand specific rights and responsibilities. For example, the section on working together (section 4) describes a relatively complex structure of responsibilities. Likewise the section on redress lays out a range of different redress routes in a way that is hard to piece together. 
There are also points where some key features appear to be obscured. For example, the guidance on the content of the EHCP does not make clear that the focus of an EHCP should be the young person’s aspirations and supporting the young person to make a successful transition to adulthood (including greater independence and employability).
Of those who replied to our consultation there were some who did not know if they had received a transition plan or an LDA Assessment and others who simply did not get any support at all. Some said that their plans did not accurately reflect their own wishes. 
So the principles expressed elsewhere about making sure the young person’s views are paramount  and (s)he is involved should also appear in the content of EHCP section and in particular from Year 9 onwards.

Different language is used when talking about children or parents and young people that may obscure the distinct rights of young people and adults (returned to in Q7). 
We recommend developing:
· a visual presentation of the pathway – based on educational phases not ages (see Q1 above)

· For each educational phase a clear summary list of the individual’s rights and the duties/ responsibilities of each provider/agency in a clear way, as a check list
· some visual representation of the roles of the different agencies that may contribute to an EHCP

· some sort of flow chart or similar diagram outlining the redress routes – including those not currently described, such as judicial review

· a more user friendly version, simply worded and structured.


	


3 Are the statutory duties in the Children and Families Bill and the draft SEN regulations clearly explained?
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	Yes
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	No
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	Not Sure
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	Comments:
The achievement of some of the policy objectives will come down to local relationships, ways of working and budgets. The pathfinders have highlighted the challenges this may bring. It will not be enough to say that Local Authorities or others should do things. Our experience at Disability Rights UK has been that if something requires resources and is not a must it doesn’t happen; and in reality we are seeing a failure even to deliver current duties and support. 
This would go some way to both strengthen the code and to find ways of supporting local change and improvement, building on the lessons from the LSIS Clusters and the Pathfinders.
The use of ‘should’ and ‘must’ also has the potential to confuse those not familiar with the legislation. There are instances in the Code where ‘should’ is not correctly used (as good practice). 
In addition there should be a clear statement of the rights that young disabled young people have within the system at 16+ and 18+. If this is not in sections clearly titled ‘Transition phase’ or Post-16 education then it should be an Annex to the Code so young people can find the information easily.


	


4 Does the guidance provide sufficient focus on the full age range from 0-25 including early years and post-16 as well as school-age children?
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	Yes
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	No
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	Not Sure
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	Comments:
The guidance fails those over 16 because it does not retain all the existing protections and rights in the LDA statutory guidance and does not simplify the system, which Ministers want.
It is not explicit enough on the need for the young person’s aspirations to be at the heart of the EHCP and for the outcomes identified to be related to these and not cost reduction. We return to this in question 19.
Disabled people should be enabled to speak for themselves wherever possible (which is clearer in the regulations). Children and young people have different rights which are recognised in the code.  There is the potential for parents and young people themselves to have different views on the young person’s best interests. This does not negate the role of a parent, but stresses that this should be seen in the same way as for a non disabled learner.

The Pathfinders have highlighted that engaging young people can be difficult while at the same time there are well established structures for engaging with parents – which the code refers to. It is important for Local Authorities to engage directly with young people; for them to support young people to engage; and, for Local Authorities to be advised on how best this can be achieved. In our on-line consultation many respondents wanted their parents involved in decision making, but there was a small number who explicitly didn’t. There was a majority view (amongst those who answered this question) that their parents would have a different view from them.

We would recommend the following changes to help make this distinction and the resultant requirements clearer:
· On page 19 there is a clear statement that the view of the young person takes precedence over the view of the parent where these differ. We believe this should also be stated in the Principles in Practice section where there is a brief reference to young people having rights (p13). It should also be in the section on Post-16.
· There is guidance around working with Parent Carer Forums which opens with stating that parents and young people must be involved directly in discussions about local services (p54). This could create the impression that a parent carer forum is a substitute for working with young people. There is no equivalent guidance on how young people themselves might be engaged in such discussion.  Given the Pathfinder experience clear guidance must be included. 

· Again on p54 there is wording that could be taken as an implication that Parent Carer Forums are representative of young people. We would recommend that it is made absolutely clear that Parent Carer Forums represent the views of parents and carers. This is a valid way of seeking views from that group but cannot replace working with young people or organisations that can demonstrate that they represent their views.
While the Code and the Bill identify new rights for “young people” neither are sufficiently clear on the distinction between adults and children. The new code going up to age 25, will also cover those who are legally considered to be adults.
Transition into post-16 provision should be expressly covered in the regulations and there should be a separate section in the code.  We consider the ‘transition’ phase to be from Year 9, when young people and their parents must be supported to understand the full range of options available after school, backed up by visits to different providers, and information about likely funding possibilities, so they can make informed choices by Year 11, 12 or 13.  Planning for and supporting transition helps prevent disabled young people dropping out of employment, education and training (becoming NEET). LAs already have duties in relation to those at risk of becoming NEET which should be cross-referenced here. Without the right support in place, many young disabled people simply cannot access the opportunities that might support achievement of their aspirations. 
As well as the personal impact, this has costs to society. For this reason there should be far more emphasis placed on transition and a separate section of the Code to make sure agencies, young people and their parents can find the information they need at this time.

This should make clear the importance of: 
· effective transition planning; 
· that not all those aged 16 (or 19) will have yet made the transition;

· the need for this to be centred on the young person’s aspirations and to support independence and employability; 
· the need for known destination institutions to be directly involved; 
· for effective information advice and guidance to be provided (including specifically careers guidance delivered by appropriately qualified practitioners and quality assured); 
· and, for it to include those with SEN but no EHC Plan (see below).
This is returned to in the comments on Chapter 6 (question 16).
The requirement to support a young person up to them actually starting university should be made clearer. We are getting reports through our Helpline of Local Authorities stopping support (even in year 11) once they know a young person intends to go to university. Respondents to our survey highlighted this as an issue with some reporting not getting any help at all. The sort of things they said would have been helpful (or were if they received it) included: 
· information about DSAs 
· advice on the possible impact of their impairment on their studies 
· early visits to the university
· help with confidence building and disclosure 
We are also aware through our helpline of the need for help with:

· applications
· access to a disability advisor
· support through the clearing process

· help to co-ordinate adult social care packages to another area and then back again for the university holiday periods.  
The draft code is not clear enough on the need for support for those who have recognised support needs but do not require an EHCP. Currently covered by the School Action/+ category. The focus on the EHCP group risks those who fall just below this threshold being overlooked. The code needs to be strengthened in this regard. We would recommend that in a restructured code, based around phases of education, each phase refers to this group explicitly and what is expected in terms of support. 

(Also see Q1 above – structure.)



	


Chapter 1 – Introduction
5 Does Chapter 1 explain clearly the purpose of the Code of Practice, who it applies to and how it applies to them?
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	Yes
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	No
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	Not Sure
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	Comments:

Disabled people are not listed in the group of people the code is intended for (nor are children or parents). While we understand that this guidance is intended for service providers and other with statutory obligations, the code needs to be fully accessible and understandable (even assuming a separate version will be produced for disabled learners). 

There is a section outlining the changes from the SEN Code of Practice. A similar section is required to highlight the changes from the LDA Guidance (see question 22).
This section wrongly states that the term SEN is the same as LD used in FE. The term more widely used in FE is Learners with learning difficulties and/disabilities (LLDD). This does not mean the same and is a deliberately wider term used to highlight the need to ensure that FE is accessible to all disabled young people and not just those identified by the school system as needing support.

The draft code is clear that disabled young people are not covered by the Bill and Code (p10). This exclusion in itself creates problems as the vast majority of those with SEN are disabled. However, at present this is muddled throughout the code and has the potential to undermine equality legislation.  We would recommend the following to tackle this:

· Clarify the distinction between SEN and reasonable adjustments. For example on page 45 you describe SEN as including “Adaptations to the curriculum, teaching and the learning environment and access to ancillary aids and assistive technology” (p45). All of these may constitute reasonable adjustments in response to disability and where they do will be explicitly covered by disability equality legislation.  

· On the same page the budget arrangement for these are outlined (and returned to on pp85-86). Clearly where these adaptations are being provided for those with a disability, this will be subject to the test of reasonableness. This includes consideration of overall budgeting and not just any predetermined budget limits set by a school or Local Authority for LLDD or high needs. This needs to be clarified. For example, if a SEN budget has been used up and another disabled learner has a need for a reasonable adjustment, it would not be legal to deny this on the basis that the budget was gone.

· On page 48 it is stated that the Local Offer must include information on short breaks for disabled children and young people. It is not clear how this fits with the code explicitly not being about disabled people. If this is required, why is other support for disabled learners not also required? This has the potential to confuse those using the Local Offer.

· The four areas of special educational need (p61) outlines a number of impairments that are covered by equality legislation. It does this in a way that focuses on the limits of the individual, rather than the limits of the environment in which they are trying to learn. This is known as the medical model, placing the responsibility for a non accessible environment on the young person’s impairment. This attitude does not prevail in FE, which has a long history of person-centred support for all learners, with and without a disability. The only area where there is an acknowledgement that these may be covered by equality legislation is under Sensory and/or physical needs (p65). In fact the code lists a number of disabilities covered by legislation in the previous sections.  This Code should be fit for the 21st century and not reinforcing outdated disability attitudes. This section should be dropped.

·  The section on transport costs (p139) should remind Local Authorities of the need not to discriminate against those disabled people who may have taken longer to complete their education as a result of the barriers they have faced, or to charge disabled students differently from their non-disabled peers. This should cross-reference statutory guidance to LAs on travel policies. 



	


Chapter 2 - Summary
6 Does Chapter 2 summarise how the principles described there are reflected in the Code of Practice?

	[image: image47.png]



	

	

	
	Yes
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	No
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	Not Sure
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	Comments:

· This section is misnamed – it is an outline of principles not a summary of the Code. The latter must also be added to help people understand the system and navigate the guidance. The addition of a summary of the Code would make it easier to navigate and would identify page or paragraph references for users to find the relevant detailed information.
· The principles need to be clearer that the aspirations of the young person must inform the outcomes sought and that the support identified should be geared towards supporting achievement of these outcomes. This is an important factor in trying to discourage local authorities from managing down expectations and reducing support.
· On page 19 there is a clear statement that the view of the young person takes precedence over the view of the parent where these differ. We believe this should also be stated in the Principles in Practice section where there is a brief reference to young people having rights (p13).


	


Chapter 3 – A Family Centred System
7 Is Chapter 3 clear about the information, advice and support young people in particular may need, and how agencies should work with them and their families?
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	Yes
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√

	No
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	Not Sure
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	Comments:
This section does not make clear that some of the young people being supported will be adults with the rights that this brings.
The Pathfinders have highlighted that engaging young people can be difficult while at the same time there are well established structures for engaging with parents – which the code refers to. It is important for Local Authorities to engage directly with young people; for them to support young people to engage; and, for Local Authorities to be advised on how best this can be achieved. 

There is a section on working with Parent Carer Forums which opens by stating that parents and young people must be involved directly in discussions about local services (p24). This could create the impression that a parent carer forum is a substitute for working with young people. There is no equivalent guidance on how young people themselves might be engaged in such discussion.  Given the Pathfinder experience this should be included.  
Of those who replied to our on line consultation three quarters wanted to be consulted via surveys and two thirds via social media. Around a third felt that being on an advisory group or being represented by a disabled person’s organisation was a good option.
Different wording is used throughout the code to distinguish between children, young people and parents.  While it is generally clear around specific rights in legislation in other places it is vaguer about the distinctions. For example:

the importance of the child or young person and their parents participating as fully as possible in decisions (p12)

to ensure decisions are informed by the insights of parents and those of children and young people themselves (p15)

but they must involve children and young people with SEN and their parents in... (p53)

Decisions about plans should be made openly and collaboratively with parents, children and young people (p102)
Taken together with the two previous points, the need to work with young people in their own right is obscured. We recommend the use of child and his or her parent, or the young person (or a grammatically correct version for the relevant text) wherever possible to avoid any doubt and to reflect the wording in the Bill. It can still be made clear that parents have an important role to play. 
There is no specific reference to adults in the code which is probably required to remind Local Authorities and others that when someone reaches 18 they need to be treated accordingly.


	


8 Is it reasonable to expect local authorities to provide the advice and support specified in Section 3.3?
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	Yes
	[image: image56.png]




	No
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	Not Sure
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	Comments:
This section, particularly the paragraphs relating to young people over 16,  is much weaker than the existing statutory Guidance on LDAs which requires careers guidance (not just information and advice), impartial, by qualified practitioners, working in a quality assured consistent way.
LDA guidance also requires the LA to provide a named person to co-ordinate the various services and agencies with the young person. Many of our callers to the Helpline contact us because they no longer have a single point of contact and experience problems because the different agencies do not know what others are/are not offering.

It is not appropriate for parent partnerships to be providing information to young people (see comments).
There is no direct cross-reference in this section with LA duties to support young people at risk of becoming NEET yet we know disabled young people are at high risk.

Instead the paragraph on page 22 refers to ‘specialist support’. This needs to specify exactly what service this is eg school or college careers adviser, National Careers Service, adult social care, housing dept etc.
Independent support around redress needs to be strengthened in this section – including support to young disabled people themselves to navigate the tribunal system.


	


9 Does the Code provide an accurate description of key working?
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	No. (Boxes missing above)
Comments:
The Pathfinder reports demonstrate that the strength of the key worker was in looking across the range of assessments required and joining these up (in line with existing LDA Guidance).  This role had different titles (and in some cases was explicitly called a coordinator), with responsibility for joining up and producing the assessment. (DfE Evaluation June 2013). The description of the key worker in the draft code is someone separate from the Local Authority – this is a different role and is more about independent and impartial advocacy and guidance, also important.
There is also a need to provide training to staff who are key workers and who do assessments about what outcomes are (returned to in question 19) and how to do assessments. This omission represents a reduction in quality of support available compared with LDA guidance.


	


10 a) The ‘Independent Supporters’ described in Chapter 3 are intended to provide support for children, parents and young people through the Education, Health and Care assessment and planning process. 

Do you agree that this sort of support should be available to children, young people and parents if they ask for it?
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	Yes
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	No
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	Not Sure
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	Comments:
This support should be available, but it is more important that the Local Authority has a single person who acts as the main point of contact for the disabled person and coordinates the process (as per the current LDA Guidance).  See Q 9 above.


	


10 b) What might help ensure such support is available to families that need it?
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	Comments:
The following would ensure such support is made available:

· Funding 
· Training for appropriate staff 
· Cooperation across those involved in providing the services described in an EHCP and the Local Offer

· Good links with the voluntary sector locally

· A Code structure that lists the duties of agencies and rights of young people for each educational phase (See Q1 above.)


	


Chapter 4 – Working Together Across Education, Health and Social Care
11 Does Chapter 4 describe clearly how the new joint commissioning arrangements will support children and young people with special educational needs?
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	Yes
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	No
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	Not Sure


	[image: image68.png]



	Comments:
The Pathfinders highlight that working across health, education and social care can be a challenge – particularly around health engagement (DfE Evaluation June 2013). While the strength of the new approach is its attempt more closely to integrate these services, the difficulties this presents should not be underestimated. The Pathfinders have tended to be education led and have still to demonstrate the effective engagement of other services in a joined up way.

The risk is that what is already an adversarial system becomes more so as individuals try to navigate a complex set of different service providers with different roles and with no clarity as how this is to be done.  We would recommend the following improvements to the code to help address this:

· Section 4 should be clear on the need to build services around individuals and that this is made an explicit aim of the joint planning.  For example, Page 29 states that Local Authorities must work to integrate SEN provision with social care and health where they think this would promote the well-being of children or young people with SEN. This implies that integrating services is an option when it must be the ideal norm being aimed for.  We would also recommend stressing the need to design services around people in the sections on joint commissioning (p30) and delivery (p39). This must include aiming at all times for a single assessment. 
· A visual map of responsibilities would make this section clearer. As it stands there is a confusing jigsaw of different responsibilities relating to a single EHC Plan that individuals will find hard to understand. 
· The current LDA Guidance requires that a single person is responsible for co-ordinating the LDA process:

Whilst many people will contribute to the LDA one person should work closely with the young person and their parent/carer and be responsible for co-ordinating the information and the process. (LDA Guidance)

This existing protection should be reflected in the new code and regulations in relation to EHCPs, to help make the process more accessible. This was highlighted by the Pathfinders as one way of creating a more joined up system.
· Building services around the person, not organisational boundaries, should extend to what happens when someone moves – either between local authorities or between CCGs. The assumption should be that there is no reason to change a plan’s content when someone moves, their needs are unlikely to change significantly, and if they have this is covered by the ability to review or reassess.  The following requirement in the draft regulations should be made clear in the code:

where the new authority makes an EHC needs assessment and the old authority has supplied the new authority with advice obtained in pursuance of the previous assessment the new authority must not seek further advice where the person providing that advice, the old authority and the child’s parent or the young person are satisfied that the advice obtained in pursuance of the previous assessment is sufficient for the purpose of the new authority arriving at a satisfactory assessment.


	


12 Is the role of the Designated Health Officer described clearly?
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	Yes
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	No
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	Not Sure
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	Comments:
Given the confusing nature of the arrangement around producing EHCPs it is not clear to us whether the DHO should be explicitly required to be part of the joint commissioning arrangements.

Many young disabled people’s support needs may not come to light until they move from one setting to another, this is a time when people are at a high risk of becoming NEET. Health professionals and particularly GPs have a key role in helping to identify such young people and help ensure they get the support they need.

· The role of the designated health officer (p34) to ensure that local authorities are informed of “children under compulsory school age” who may have SEN should be extended to any one in education and training under 25.


	


Chapter 5 – The Local Offer
13 Does Chapter 5 describe clearly the purposes of the local offer?
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	Yes
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	No
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	Not Sure
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	Comments:
It is not clear what the sentence The local offer should not simply be a directory of existing services means. Is there a requirement then that what is in the local offer must actually be available? Current case law would suggest so.
The prime purpose of the local offer must be to ensure that there is appropriate provision for all young people up to 19 and for all those with an EHCP potentially up to 25, so this must include provision out of the area that does not exist within the area.

And provision must include all specialist provision identified in Section 41 of the bill, where that range of support does not exist locally. 


	


14 Is the guidance clear about what local authorities and their partners must do to develop, publish and review the local offer?
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	Yes
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	No
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	Not Sure
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	Comments:
There is a need to provide guidance and support to local authorities around supporting young disabled people to engage in the process of developing the local offer. The structures are already in place to engage with parents, but there is no equivalent for young people and the Pathfinders report has highlighted the challenges of involving this group.
The code needs to be clearer on the requirement to make the local offer accessible to all users. This will mean ensuring it is available in different formats and that the demand for this should be anticipated when initially deciding how best to present it – rather than then trying to produce accessible formats based on an already existing layout. The code should either provide clear guidance on this or point Local Authorities to other sources of duty and support eg Equality Act. 

There is a reference on p53 to working with parent carer forums. It would help to encourage engagement with young people if it was made clear that these forums are not a substitute for working with young disabled people or the organisations that can represent them. 
Young people need information presented in a different way from parents and professionals. The Code must make this requirement clear.


	


Chapter 6 – Early Years, Schools, Colleges and Other Education and Training Providers
15 Does Chapter 6 make clear the importance of involving children, parents and young people in decision making?
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	Yes
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	No
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	Not Sure
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	Comments:
As already stated we feel the distinction between children, young people and adults is not clear enough in the code and there is a danger of disabled young people and adults not being fully included in decisions about their future. The regulations are clearer on this and the code should reflect the requirement to enable people to engage. The code must specify that this includes those with complex needs.
The LDA guidance is much clearer on this.


	


16 Is the guidance clear about what education providers should do to identify and support children and young people of different ages to achieve good outcomes?
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	Comments:
The section describing the four areas of special need reinforces a medical model of disability. It attempts in one of the areas to highlight the cross over with disability, when in reality all four areas are likely to cross over. This section does not provide accurate or useable information and should be dropped. 
We do not believe there is sufficient guidance on what outcomes are – this was highlighted as an issue in the Pathfinders report and is returned to in question 19.
Preparing for adulthood should be a separate section – with strong focus on transition planning. Specifically the draft could be improved in the following ways

:
· The section on Preparing for Adulthood (p81) could make more explicit the goal of preventing people becoming NEET

· The bullets points listed as those that could be included in transition plans (p81) should be a requirement not an option

· The requirement to provide careers guidance should be strengthened (p82) to make clear the assumption is that such guidance will be face to face for those with SEN, and cross referenced to statutory guidance for schools and colleges on careers guidance. 

· The code does not specify the nature or format of records kept by schools (p76); this means that each school is left to decide this for themselves. This risks many different approaches being developed. Colleges will potentially have to make sense of a range of different types of information presented in different ways. In addition they will be working with multiple LAs with different approaches. At a recent event held with college staff to consider the code this was a major concern raised.

· The current LDA guidance is clear on responsibility for transition:

The Connexions Service is responsible for overseeing the delivery of the Transition Plan and the Connexions Personal Adviser (PA) should co-ordinate its delivery.

Even with this explicit responsibility – research has shown that many disabled people leave school without a transition plan. The new Code must make clear exactly who is responsible for ensuring that transition planning takes place. 
· A transition plan should be a distinct section of the EHCP document on Preparing for Adulthood. This will help make it clearer both where the planning has occurred and where it hasn’t.
· The guidance says it is important that information about previous provision is shared with any FE provider (p82). This should be a requirement unless the young person has asked that it not be shared and should read: ‘information about previous provision must be shared with any FE provider unless the young person has asked that it not be shared’
· For both the collection of accurate and usable information about SEN and the sharing of this information, the code needs to stress the importance of this for all SEN and not just those with an EHC Plan (or those currently classed as School Action/ Plus in the current system).
· It is not clear that a young person age 14 to 25 may experience an impairment or support need for the first time and that their identification must also be ‘early’ and needs quickly supported.


	


Chapter 7 – Assessments and Education, Health and Care Plans
17 Is Chapter 7 clear about how to carry out assessment and planning for children and young people 0-25, including helping children and young people prepare for adult life?
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	Comments:
The diagram is helpful in this section. 
· The code should be clearer on the need to build the process around young people (and children) ideally aiming for a single assessment or as joined up a process as is practical. There is some evidence from the pathfinders on different models that might be useful here. The key is coordinating the cross agency working in a way that supports the young person rather than creates a barrier.

The existing statutory LDA Guidance gives Local Authorities the power to carry out LDAs for those who have SEN but no statement and who they believe will require support. 
· This wording should be included within the code in relation to the requirement to carry out an assessment (p92) 
· And included in the ‘Early identification’ section

For example, this could apply to someone who has incurred a brain injury; or someone whose support needs within a school setting have not required a high level of support, but will do so in a large FE college eg on autistic spectrum, or who has recently developed a mental health condition.

More thought needs to be given to how those who are currently on School Action or School Action Plus will be identified to the post 16 sector by schools that will have no incentive to identify those pupils (as it creates demands on services they may not be able to fund). This group represents a very large number of young people, and so it must be a high priority for LAs to meet their needs, not ignore them.
The timescales given (p97) indicate that the process of issuing an EHCP should be no more than 20 weeks from when a Local Authority is aware of the of the young person. If on top of this the young person needs to appeal the educational support in their plan – this might take anything up to six months. A young person whose needs are first identified at the point of transition could potentially wait nearly a year to get support. This at the time they should be making the move along with their peers to the next stage of their education or training.  
· Local Authorities, destination institutions and others must consider the need to assess a young person with SEN but no EHC Plan (currently explicitly mentioned in the LDA Guidance) well ahead of transition. If they do not the young person is likely to become NEET and on existing evidence is less likely to re-engage in education or training or reach their potential in work or independent living. 
We welcome that there is a requirement for those who are of compulsory participation age to have an EHC Plan maintained if they leave education or training (p137).  The expression as soon as possible is used as a timescale to reengage the young person.  There is a risk that Local Authorities will wait for the young person who is NEET to stop being of compulsory participation age and then use this as a reason not to reengage them. 
· This could be avoided by making clear that for those young people there is still a requirement to maintain an EHC Plan past compulsory participation age until it is clear the person does not wish to complete their education or training.  This is made clearer in the regulations and the code should reiterate the regulations.


	


18 Is the guidance clear about the importance of engaging children, young people and their parents in decision making on assessment, planning and reviews?

	[image: image93.png]



	

	

	
	Yes
	[image: image94.png]




	No
	[image: image95.png]




	Not Sure


	[image: image96.png]



	Comments:
· It would be helpful to spell out the regulatory duty to ensure that young people are able to participate in the process (7 (c) Education (Special Educational Needs) (Assessment and plan) Regulations).

· While the guidance stresses the need to involve young people, insufficient weight is given to their aspirations and life plans in shaping the support provided (see question 19 and question 4).
· On page 19 there is a clear statement that the view of the young person takes precedence over the view of the parent where these differ. We believe this should also be stated in Chapter 7.


	


19 Is the guidance on the content of Education, Health and Care Plans helpful?
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	Comments:
The code needs to be explicit in putting the aspirations of the young person at the heart of the new system. Those providing advice and support should at all times be aiming to help young people achieve their full potential and not managing down expectations.  This is indirectly alluded to in the principles (p12), but the code as a whole does not provide a clear framework for ensuring this is what happens.  
There should be a clear definition of what is meant by outcomes. These need to directly link to the young person’s aspirations. Local Authorities must be required to work towards these rather than reduce short term costs.  The Pathfinders have highlighted that developing outcomes for EHCPs is likely to be a challenge as this is not the way people have worked in the past.

The Government’s own guidance on outcomes in relation to assessing policy is helpful in clarifying what we are talking about:

Outcomes are those measurable achievements which either are themselves the objectives of the policy – or at least contribute to them – and the benefits they generate. (Treasury Magenta Book 2011)
An outcome is what actually changes, and is directly linked to, or even is, the overall aim.  The Code partly recognises this by clarifying the distinction between outcomes and provision (p105) but does not go far enough in terms of directly linking these outcomes to the overall aims of the young person (or the child and their parents). 

EHC Plans must explicitly link the outcomes set to young people’s aspirations, and in turn be linked to the outputs and activities (following a logic model approach). This is also about measuring success by the outcomes for the young person, not the outputs of the system. This would require a slight change in the proposed structure of EHCPs – for example;
· The young person’s aspirations - Revisited regularly and particularly when transition planning.
· The young person – Including their support needs

· The outcomes sought - Linked directly to the young person’s aspirations and describing what will actually change for the young person.

· Steps towards meeting the outcomes – Including key changes such as transition

· The arrangements for monitoring progress – Including longer term outcomes sought and how these will be measured (data is returned to below)

· Provision - Directly linked to the outcomes sought and the barriers faced (needs) – the outputs that will be provided to support the young person.   

Local Authorities face huge pressures on their budgets. Despite the best intentions of all those working with young disabled people, Ministers and Civil Servants, there will be pressure to reduce support. At Disability Rights UK we already see this through our helpline. It was also a concern expressed by colleges at a series of recent events run to help them understand the new approach. College staff said they were experiencing LAs focusing on cost reduction at the expense of outcomes. 
Shifting the focus onto outcomes that deliver against aspirations and measuring these would help. It could provide some incentive to ensure the best possible outcomes for the young person in the face of limited resources. In turn it could help take some of the adversarial aspects out of the system.
This needs to be in addition to addressing the shortcoming in the Bill already highlighted in the House of Lords about “having regard to age” which also offers a way for Local Authorities to avoid providing support to those over 18.

While the annual review is also important, we would want the code to make clear that assessing progress and acting on this should be an ongoing process rather than waiting for the review. This is already routine in FE – if agreed support is not working well it is far too late to wait for the next annual review to adjust the support models.


	


20 Is the guidance appropriate and relevant to professionals across education, health and care?
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	Comments:
All those responsible for implementing the new system are likely to need support and examples of good practice. The work of the LSIS clusters, the Pathfinders and examples from Ofsted should be brought together to provide case studies and tools for those involved in implementation.


	


21 Does the guidance adequately reflect the essential features of the Inclusive Schooling guidance which is being replaced?
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	Comments:
This consultation response is focused on the Post-16 sector and young people’s needs post-16.


	


22 Does the guidance cover the necessary features of the Learning Difficulty Assessments guidance which is being replaced?
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	Comments:
The following areas are not explicit in the Code while being present in the current LDA Guidance:

Early identification of those requiring a LDA is essential to allow time for the commissioning of any necessary provision and support to take place.
It is important to identify those whose needs only become apparent as they grow up or as they transition from one setting to another in order to prevent young people becoming NEET where they might not with sufficient support.
This must be cross-referenced to the section on Early identification of needs.
Having determined that a young person requires a LDA a local authority must continue to support the young person up to the age of 25 if they stay in further education or training (provided they still have learning difficulties).
This is a stronger provision than the draft code and Bill (reference to regard to age). 

It does not provide an entitlement to education for everyone to age 25 but allows ongoing support to individuals who continue to benefit by working towards achievement of their agreed outcomes, including work and independent living.
Young people and their parents can make a complaint to the Local Government Ombudsman and/or seek a judicial review, once they have exhausted the local authority complaints process, if they believe that their local authority has not met their duties and responsibilities.
These aspects of the complaints map need to be added to the Code.

Judicial Review can offer interim relief to be put in place while awaiting a decision so that the young person leaving school is less likely to become NEET. The existing school code automatically has young people in compulsory education, but by extending the Code to post-16s they will in fact drop out of education and training while waiting for the Tribunal process.
Local authorities should use their power to undertake an LDA for:

a.  any young person with a learning difficulty but without an SEN statement, in 

his/her last year of compulsory schooling, who in the opinion of the local authority

is likely to need additional support as part of his/her future education or training 

and who would benefit from an LDA to identify his/her learning needs and the 

provision required to meet those needs.

b.  any young person with a learning difficulty but without a SEN statement, who is  over compulsory school age but under 25 who is receiving, or in the opinion of the authority, is likely to receive post 16 education or training if they:

i.  are likely to leave school, during or at the end of the current school year, are 

likely to need additional support as part of their future education or training and 

who, in the view of the local authority, would benefit from an LDA to identify 

their education and training needs and the provision required to meet those 

needs;
This underlines the need to provide an assessment for those facing transition that may need support but have not to date needed an EHCP. This will be a key element of preventing young people becoming NEET. The draft code should be amended to include similar guidance to LAs.
The report should take account of the expected outcomes for the young person on the completion of their learning. There should be a clear emphasis on the student’s realistic aspirations, focusing on progression towards independence and eventual employment where appropriate.
The current structure proposed for an EHCP does not place sufficient focus on aspirations and longer term progression, despite the Pathfinder work on this.
Whilst many people will contribute to the LDA one person should work closely with the young person and their parent/carer and be responsible for co-ordinating the information and the process.


	The draft code does not refer to the need for a single person to coordinate the process.

We expect professionals conducting assessments to have an advice or related qualification at level 4 or above and to have received sufficient training to enable them to act with authority on their judgements.

The LDA guidance is clear on the need for a certain level of competence amongst those carrying out assessments; this is required to provide adequate and impartial guidance on all possible options. Lack of this is something we come across on our helpline and featured in the responses to our on-line consultation specifically around careers and support to get work. 
The case of Alloway versus Bromley (2000) highlighted that such advice needs to be actually tailored to the young person’s needs and based on what might be realistically available.
See previous comments on LDA guidance relating to young people moving into HE and into apprenticeships (Q 4).



Chapter 8 – Children and Young People in Specific Circumstances
23 Does Chapter 8 provide sufficient information about support to be provided for children and young people in the specific circumstances described?

	[image: image113.png]



	

	

	
	Yes
	[image: image114.png]




	No
	[image: image115.png]




	Not Sure


	[image: image116.png]



	Comments:
For those in custody who are identified as having support needs, waiting until they are released to inform a Local Authority and then the process of assessment starting, is likely to leave vulnerable young people unsupported and at risk of reoffending. The process of identifying their support needs and informing a local authority should begin as soon as they arrive in custody and well before they are released so that an assessment can be carried out at the earliest possible date and the required support provided in custody and on release.


	


24 Are the duties of local authorities and others towards children and young people in specific circumstances explained clearly?
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	Comments:
See above, Local Authorities should prepare ahead of the release of a young person in order to be able to provide them with continuous and appropriate support as soon after release as possible. This should include transition support and careers guidance.


	


Chapter 9 – Resolving Disputes
25 Does Chapter 9 provide sufficient support and information to help parents and young people understand the different routes for appeals and complaints?
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	Comments:
Section 9 like section 4 presents a complex mix of responsibilities and related routes to redress when things go wrong. This should be simplified – either with some sort of map or flow chart. While the new rights will limit current rights to go to Judicial Review, the option will in some circumstances still be there, this section should include a description of where this will be the case.
We would also recommend the following changes:

· On p102 where describing the decision not to issue a EHC Plan it states that on request the LA should provide feedback which the young person may find useful”. This is a subjective judgement and should be replaced by all information gathered during the assessment process. Any rights young people have under FOI legislation should also be spelled out.

· P158 states that parents and young people should not be charged for accessing disagreement resolution services.  This should be a must not be charged and the code and regulations should reflect this.

· There is a need to provide support to some young people throughout the process of seeking redress – including the Tribunal process itself.


	


26 Is sufficient guidance given on what makes effective disagreement resolution and mediation services?
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	Comments:
However, there is no guarantee that mediation will be impartial or trusted by parents and young people as it is commissioned by the local authority. Many will consider the mediation services will be under pressure to support the local authority position in order to gain their next contract. Whether or not this perception is justified, the perception will result in behaviours that may place pressure on the tribunal system. 


	


Any Other Comments
27 Please provide any further comments on the draft Code of Practice here.
See box below
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	Comments:
Data

The NAO report on Oversight of special education for young people aged 16-25 (2011) made a number of observations about current gaps in data collection by LAs and DfE:

· Performance oversight is less specific on the performance of special education in mainstream settings

· Overall expenditure on supporting students with SEN is not known

· It is not clear how success in enhancing employability and independence will be measured

· There are large variations in the proportions of young people studying in different provider types by area.

The NAO also found there were significant  benefits to both the individual and to the public purse through achieving increased employability and independence. 
In addition a recent BIS report Evaluation of the Impact of Learning Below Level 2 (2013) has underlined the economic benefits of education at level 1. 
Despite this evidence of existing deficiencies the code does almost nothing to help address the gaps in data that would enable monitoring of the system in a way that ensures the best possible outcomes for both individuals and the public purse. But it does in several places make indirect reference to use of data, for example:
· Page 35 makes reference to the need for data to inform JSNAs and on page 36 in the joint planning section there is reference to the use of this to inform the outcomes they want to achieve and then using this to shape evaluation. 

· Page 37 makes explicit reference to the best use of resources but makes no attempt to link this to understanding the outcomes achieved by the resources. 

· Page 40 refers to ensuring provision is improving outcomes.

· Page 41 refers to joint commissioning explicitly considering the needs of people preparing for adulthood.

· Page 50 refers to the local offer reflecting evidence of what works.

· Page 56 refers to the need to keep the “sufficiency” of educational provision under review.

· Page 60 refers to the need for evidence based provision
We strongly endorse all of these.
None of these are possible without adequate evidence of outcomes. The code should be used to address some of the NAO recommendations and specifically the following:

A. Align implementation of work with the Department for Business, Innovation and Skills to develop terminology, definitions and datasets consistent with the needs of local authorities, so that students can be tracked consistently across provider types;

B. Work with Ofsted so that comparable systems of scrutiny and reporting for students with similar special educational needs are reflected in current work developing wider post-16 assessment frameworks;

C. Build on our analysis of lifetime benefits and costs so that the relationship of special education interventions to longer-term outcomes can be better understood; and 

D. Standardise collection of destination data based on clearer specification of desired employability and independence outcomes. Oversight of special education for young people aged 16–Assessments of young people’s needs vary in quality, and local authorities do not always consider the full costs of different placement options to the public purse. Given its objectives to offer greater choice and personalised budgets to students and parents by 2014, the Department should: [.......]

E. [...]

F. work with local authorities and their partners to develop consistent costing approaches, so that integrated assessments of need and personalised budgets are supported by a full knowledge of the cost of different options; 

The code and regulations need to define more clearly: 

· the format and nature of data to be collected; 

· that this should include longer term outcomes of employment and greater independence;

· that this is to be collected across different providers; 

· and; for the responsibility for this to be spelled out.
The assessment and related processes could more clearly include standardised data collection on things such as adjustments and support requested allowing for better planning of provision and development of the local offer. This in turn could be directly linked to longer term outcome measurement to start giving some information about effectiveness and value for money. This would require a higher level of standardisation than is currently being proposed.
Early identification

Recent DWP data highlighted that disability rates change over time as different conditions are identified or develop at different points in people’s lives.  This underlines the importance of ensuring that it is understood that people may need to be assessed for an EHC Plan at any time during their education and training up to age 25. As the draft code says, identification and support will improve outcomes and optimise use of resources. This could be strengthened in the draft code with the following improvements:

· Joint planning should explicitly cover approaches to early identification across the age range. This should be a proactive approach and not just about publishing how people can access an assessment.

· The role of the designated health officer (p34) to ensure that local authorities are informed of “children under compulsory school age” who may have SEN is extended to any one in education and training under 25.

· The section on early identification and help (p37) should specifically highlight that young people age 14-25 may acquire a disability or face problems that require support not previously identified and that LAs must provide new EHCPs to that age group as they would for Early Years or the statutory school age group. This is a critical stage at which to intervene to avoid people becoming NEET as a result of barriers to education.  This is an issue for a number of post 16 providers who should be encouraged and supported to identify those who require assessments. LAs must expect to receive requests for assessments from Post-16 providers and young people age 16-25 and to agree to them.
Outcomes
Raising aspirations and supporting young people to achieve their potential should be at the heart of the new system. The whole code should be written with this goal in mind, and take into account that some Local Authorities have already started to reduce services as much as they possibly can to save money. Everything possible needs to be done to keep the focus on the young person. The NAO and others have shown the savings that can be made through adequate support being provided at the right time. LAs have no incentive to achieve these long-term savings and tend instead to focus on reducing costs in the short term. This creates an adversarial system. The Minister’s stated goal was to preserve existing rights and make life easier for those going through the SEN system. This can only be achieved by strengthening the need to work towards longer term outcomes, to measure these and evaluate what works.

Also see Q 19


	


DRAFT SPECIAL EDUCATIONAL NEEDS REGULATIONS
The Special Educational Needs (Local Offer) Regulations (Clause 30 and chapter 5 of the draft SEN Code of Practice)
28 Do the draft regulations set out clearly what local authorities are required to do to prepare, publish and review their local offer?
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Comments:
The local offer should be required to include the following information:

· Information on the range of reasonable adjustments available this would be in line with Equality Act guidance on publicising adjustments more generally. 

· Data on outcomes should be included in the local offer and the Regulations should specify the data required to enable the new system to address some of the NAO concerns (see previous comments Q27)  

· The offer should include the current LDA requirement for Local Authorities to make public how they will identify and assess those without EHCPs who come into post 16 Education and training.
There should be specific  reference to the support available for transition into HE (does refer to apprenticeships)



The Special Educational Needs (SEN co-ordinators) Regulations (Clause 62 and chapter 6 of the draft SEN Code of Practice)
29 Do the draft regulations set out clearly the requirements on schools in relation to the qualifications and experience, role, functions and responsibilities of their Special Educational Needs Co-Ordinator (SENCO)?
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Comments:




The Special Educational Needs (Information) Regulations (Clause 65 and draft SEN Code of Practice)
30 Do the draft regulations set out clearly what information schools are expected to publish about their arrangements for identifying, assessing and supporting children with special educational needs?
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Comments:
These regulations could specify more clearly the nature of the information that schools are required to publish in relation to evaluating their provision, linked to the NAO recommendations regarding data on outcomes and relating to the achievement of outcomes. See Q27.
This information should include those reasonable adjustments normally available.



Remaining in a special school or post-16 institution without an Education, Health and Care plan Regulations (Clause 34 and chapter 7 of the draft SEN Code of Practice)
31 Are the draft regulations clear about the circumstances in which a child or young person without an Education, Health and Care plan may remain in a special school or special post-16 institution following an assessment of their needs?
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Comments:
See comments on early identification of needs for young people age 14-25, who may not have previously had an impairment or who did not require extensive support – Q27.




32 Are the draft regulations clear about what should happen where a child or young person without an Education, Health and Care plan remains in a special school or special post-16 institution following a change in their circumstances?
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	Comments:



	


Education (Special Educational Needs) (Assessment and plan) Regulations (Clauses 36, 37, 44 and 45 and chapter 7 of the draft SEN Code of Practice)
Are the draft regulations clear about what action a local authority should take regarding:

33 a) Education, Health and Care assessments?
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	Comments:
 The regulations should include requirements around data collection. See Q 27.


	


33 b) Education, Health and Care plans?
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	Comments:
The regulations should stress that the outcomes identified need to be linked to the young person’s wishes. See Q19.


	


33 c) Timescales for Education, Health and Care plans?
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	Comments:
In the same way Local Authorities are given leeway re timescales that fall over school holidays – young people and parents should also be given longer during these periods to allow for holidays. The term "special circumstances" is not explicit enough.
Special circumstances should also explicitly include circumstances where the young person’s health may have deteriorated or the family’s support systems have broken down, or where the mediation or advocacy service cannot support the family in time.



	


33 d) The transfer of Education, Health and Care plans?
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	Comments:
16 (3) appears to allow for someone moving within a Local Authority area but changing commissioning body to be reassessed where the new commissioning body requests this.  This is neither a person centred approach or one that reinforces the need for cooperation within a Local Authority area and should be removed.



	


33 e) Reviews and reassessments?
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	Comments:
Where transition to another institution is being planned for – that institution should be invited to attend a review.

18 (3) requires a review of an assessment at least seven months prior to a transfer between post 16 institutions. If this means that a young person upon discovering that a specific institution they had joined was not suitable had to wait seven months before transferring this would be unduly restricting and could harm their education.
This is another example where a system originally designed for compulsory education does not work for young people post-16.


	


33 f) Ceasing to maintain Education, Health and Care plans?
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	Comments:
We believe the current wording of the Bill allows for a Local Authority to end plans earlier than they might otherwise. We support current amendments to those parts of the Bill that do this and until this is finalised find it hard to comment on this question.

Regardless of amendments to the bill the decision to cease an EHCP must be based on whetehr the young person is till progressing successfully towards his/her end outcomes as described in the EHCP. It would eb helpful to include one or two short case studies in the Code to make the intentions absolutely clear.

The code should require LAs to co-ordinate the annual reviews in Post-16 and not the colleges. The duties regarding maintenance and review of EHCPs are the LA’s not the provider’s. 



	


The Approval of Independent Educational Institutions and Special Post-16 Institutions Regulations (Clause 41 and chapter 7 of the draft SEN Code of Practice)
34 Are the draft regulations clear about which institutions can be approved for the purposes of requests to be named in an Education, Health and Care plan and the matters the Secretary of State will take into account in giving and withdrawing his approval?
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	Not Sure
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	Comments:



	


The Special Educational Needs (Personal Budgets and Direct Payments) Regulations (Clause 49 and chapter 7 of the draft SEN Code of Practice)
35 Are the draft regulations clear about the arrangements for seeking a Personal Budget and the local authority’s duties in respect of Personal Budgets?
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	Not Sure
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	Comments:


	


36 Are the draft regulations clear on the arrangements for direct payments?
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	Not Sure
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	Comments:
There is little evidence of demand for this from the Pathfinders or from our helpline.


	


The Special Educational Needs (Appeal) Regulations (Clause 51 and chapter 9 of the draft SEN Code of Practice)
37 Are the draft regulations clear about the circumstances in which appeals may be brought?
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	Not Sure
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	Comments:



	


The Special Education Needs (Mediation) Regulations (Clause 52 and chapter 9 of the draft SEN Code of Practice)
38 Are the draft regulations clear about how arrangements for mediation are intended to work?
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	Comments:
Presumably Local Authority representatives should be included in the list of those able to attend mediation as well as the parent?


	


The regulations may cover “requiring a local authority to pay reasonable travel expenses and other expenses of a prescribed description, up to any prescribed limit”.

39 a) What expenses do you think it would be reasonable for the regulations to cover?
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	Comments:
In addition to travel costs carer costs, costs of any reasonable adjustments required to enable the person and/or their parents to take part in mediation (e.g. signers, scribes, read aloud technology etc). The costs must cover meetings and preparation as well as actual mediation and formal tribunal proceediings.


	


39 b) Should there be prescribed limits and, if so, how much should they be?
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	Not Sure
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	Comments:
The test of reasonableness should be applied to adjustments. While it may be acceptable to have general guidelines, for example around travel costs, it may be that someone with high support needs requires a higher cost option and this needs to be allowed for.


	


The Special Educational Needs (Children’s Rights to Appeal Pilot scheme) Order (Clause 54) 

40 Does the draft Order set out reasonable arrangements for local authorities to pilot giving children the right to appeal to the Tribunal?
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	Not Sure
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	Comments:



	


41 Will this provide a sufficient basis on which to decide whether to extend the right to appeal across England?  
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	Comments:
Evaluation will need to take into account the local structures of parent partnerships and the differences between rural and urban areas, and should collate feedback from young people and their parents on LA support offered and provided.


	


Any Other Comments
42 Please provide any further comments on the draft regulations here.
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	Comments:
There should be regulations around data collection to ensure delivery of the NAO recommendations on this.


	


TRANSITIONAL ARRANGEMENTS
Transferring Children and Young People with Statements of SEN and Learning Difficulty Assessments to Education, Health and Care Plans
43 Some children and young people will be undergoing special educational needs assessments on the current system on 1 September 2014. Should that assessment result in a statement/Learning Difficulty Assessment or an Education, Health and Care plan? Please explain the reason for your opinion.
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	Not Sure
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	Comments:
The Pathfinders have struggled to engage young people. There is relatively little learning from them as to how best to support this group. On this basis we would wish to see more work done on this before attempting to transfer to the new system.


	


Pace of Transition
44 Do you agree that the overall period for transition from statements of SEN to Education, Health and Care plans should be three years? Please explain the reason for your opinion. If you do not agree, please say what timeframe you think would be appropriate.
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	Comments:
We believe there is more work to be done learning from Pathfinders. The transition to the new system is likely to be difficult and both time and resource heavy. We would not wish this to impact negatively on the young people coming through the system at the time of transition. 
On this basis we would prefer to see a longer timescale allowing for the Pathfinders to continue to learn and provide guidance for how best to do it; and for Local Authorities to introduce the new system in a way that is properly supported and staged. This should be based on allowing those in the current system to complete whatever phase of education they are currently in without being forced to have a reassessment (see comments in final question).
We are also concerned that the Tribunal system is not ready for the increase in numbers needing to access it as a result of extending the right to tribunal. Nor are they yet trained to understand the differences between schools and the Post-16 sector. Some tribunal staff have confirmed to us the need for appropriate training.


	


45 Do you agree that Learning Difficulty Assessments should be phased out within two years? Please explain the reason for your opinion. If you do not agree, please say what timeframe you think would be appropriate.
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	Comments:
No for the reasons given above. Also see Q4. We find it hard to give a specific timeframe – but would guess that the Pathfinders may need to run for another year with a focus on Preparing for Adulthood to allow them to fill what is currently a gap in the learning. It might be possible to then set a deadline for phasing out LDAs.
Once a time frame for phasing out existing LDAs has been identified that allows for Local Authorities to adopt the learning from the Pathfinders. We believe this should be based on allowing existing LDAs to run their natural course (unless a request is made for reassessment as an EHCP – see below) so as not to risk anyone losing the support they are currently receiving as a result of a reassessment.

For example some young people’s LDAs for a Sept 2014 start will expect support to continue for 3 years, so demanding a re-assessment to an EHCP part-way through is both unsettling for the young person and burdensome and costly for the LA.

In addition the number currently with an LDA no leaving school is significantly lower that we would expect compared with statements. So the exact numbers LAs may provide EHCPs for in Sept 2014 is unclear. So it would be better to retain LADs for the life of the LDAs to be sure the system can cope.

If post-16 EHCPs are to mirror the school assessment process then educational psychologists and other professionals will need significant training to understand the post-16 sector. None of this is likely to be completed by Sept 2014. If the implementation of the new system does not allow time for all these factors the new system will quickly fail in the eyes of parents and post-16 providers. It would be better to allow 3 years implementation of both statements and LDAs.



	


The Process for Transition
46 Do you agree that local authorities, following consultation with young people and parents, should determine the best point in any given year to transfer a statement of SEN/Learning Difficulty Assessment to an Education, Health and Care plan, and that this should replace the usual annual review?
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	Comments:
As already stated we are not sure that those on existing LDAs should be transferred to EHCPs if this might risk them losing support they currently receive, unless they request a transfer.


	


47 Do you agree that where a child or young person makes the transfer from a statement of SEN/Learning Difficulty Assessment to an Education, Health and Care plan, their plan should be written using the principles set out in section 7.9 of the draft SEN Code of Practice?
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	Comments:
See comments above and our comments on this section of the code.


	


48 Do you agree that the right to request an Education, Health and Care Plan should be limited to new referrals during the three year transition period? If not, why not?
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	Comments:
We are concerned that the data on expected LDAs/EHCPs over the coming 3 years is not reliable and that LAs and the Tribunal system may not be able to cope with demand.


	


Phasing the Transition
49 a) Do you agree that government should establish a broad framework setting out the slowest acceptable rate of transfer from statements of SEN to Education, Health and Care plans? If not, why not?
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	Comments:



	


49 b) If yes, which of the two proposed frameworks for transfer from statements of SEN to Education, Health and Care plans do you support? Why do you support this option?
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	Option 1: Transfer at end of key stage
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	Option 2: Transfer at end of current phase of education
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	None of the above
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	Other (please specify)
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	Comments:
As already stated we believe that we are a long way from knowing how in practice the new system may work for large groups of people. Until we are clear on this it is potentially damaging to force the pace at which the transition occurs.



	


50 Do you agree that young people with Learning Difficulty Assessments should be able to request to transfer to an Education, Health and Care plan at any point during the proposed two year transition period? If not, why not?
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	Comments:
If someone has an LDA and are contemplating requesting an EHCP they should be advised of the risk that this may result in them losing any support they currently receive.


	


Implementing the Local Offer
51 Which approach to implementing the local offer should be adopted? Please explain why.
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	Option 1: Introduce all local offer requirements from September 2014
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	Option 2: Introduce all local offer requirements from April 2015
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	Option 3: Introduce the local offer progressively from September 2014
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	None of the above
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	Comments:
The Pathfinders have shown this is a slow process. It is important to ensure this is in place before any transition to the new system starts.


	


Any Other Comments
52 Please provide any further comments on the transitional arrangements here.
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	Comments:
Under the current system there may be a drop in numbers from those on statements to those with LDAs as not all those with statements are receiving LDAs (despite the LDA Guidance to the contrary). This was reflected in our on line consultation with few of those replying who had a statement receiving an LDA. The introduction of the new system may address this as the EHCP will remain in place until the decision is taken to cease it. This is to be welcome, but may mean that there is an increase in demand for services that Local Authorities are not prepared for. 

We do not want to see Local Authorities use the transition process as a way to remove support they are currently providing by reassessing people for EHCPs and removing support. There we generally support the principle that those with LDAs should be allowed to retain these until they naturally end or until they request a transfer themselves (in the full knowledge of the risk that this may reduce their support). Local Authorities should not be able to require a reassessment against a person’s wishes. 
This would in effect limit EHCPs to those new to the system and those who request them, until the current cohort have completed their education and training.  

We are already receiving reports through our helpline of young people being offered LDA support for one year and being told EHCPs are coming and they will not be eligible for support under the new system. There is a need for very clear communication to Local Authorities about their responsibilities and the implication of the transition process. This information should equally be available for young people and their parents.


	


53 Please let us have your views on responding to this consultation (e.g. the number and type of questions, whether it was easy to find, understand, complete etc.).
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	Comments:



	


Thank you for taking the time to let us have your views. We do not intend to acknowledge individual responses unless you place an 'X' in the box below.
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	Please acknowledge this reply.


	
	x
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E-mail address for acknowledgement: andrea.lewis@disabilityrightsuk.org



Here at the Department for Education we carry out our research on many different topics and consultations. As your views are valuable to us, please confirm below if you would be willing to be contacted again from time to time either for research or to send through consultation documents.
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	Yes
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	No 


All DfE public consultations are required to meet the Cabinet Office Principles on Consultation
The key Consultation Principles are:

· departments will follow a range of timescales rather than defaulting to a 12-week period, particularly where extensive engagement has occurred before

· departments will need to give more thought to how they engage with and consult with those who are affected

· consultation should be ‘digital by default', but other forms should be used where these are needed to reach the groups affected by a policy; and

· the principles of the Compact between government and the voluntary and community sector will continue to be respected. 

Responses should be completed on-line or emailed to the relevant consultation email box. However, if you have any comments on how DfE consultations are conducted, please contact Carole Edge, DfE Consultation Coordinator, tel: 0370 000 2288 / email: carole.edge@education.gsi.gov.uk
Thank you for taking time to respond to this consultation.
Completed responses should be sent to the address shown below by 9 December 2013

Send by post to: Ministerial and Public Communication Division (CSDSD Team), Department for Education, Area 1C, Castle View House, East Lane, Runcorn, Cheshire WA7 2GJ.

Send by e-mail to: SENCodeOfPractice.CONSULTATION@education.gsi.gov.uk
